
o you still think federalism is
dead?”, asked an academic
friend, alluding to the decentral-

izing measures advanced by the Republican
majority in the 104th Congress. He knew of
my belief that centralization has been the sec-
ular trend in American intergovernmental
relations, and that it has culminated
since the 1960s in the clear sub-
ordination of states to the
federal government. I
never said federalism
was dead. Under the
Constitution, there
is no way to kill it.
I also think it
much too early to
conclude that the
trend toward cen-
tralization is being
reversed. 

What Is
American
Federalism?

American federalism is
complicated and unstable. The design
calls for functions to be divided between the
national government and the states, but just
how is left open to political and judicial dis-
pute. The Constitution grants powers to the
national government in elastic terms.1 The
Tenth Amendment stipulates that all else will
be reserved to the states and to the people.
But the Constitution also imposes broad pro-
hibitions on the states, the most important of
which are embodied in the Fourteenth
Amendment (“No State shall. . . deprive any
person of life, liberty, or property without due
process of law; nor deny to any person with-
in its jurisdiction the equal protection of the
laws.”)

Between what the federal government is
authorized to do and what the states are pro-

hibited from doing, there is vast room for
expansion of the federal government’s reach.

States, of course, are here to stay. They
are guaranteed equal representation in the
Senate, a provision protected against consti-
tutional amendment. The boundaries of the
states may not be changed without the con-

sent of their legislatures, guarantee-
ing that the states will continue

to exist. And states are
unmistakably endowed

with the properties of
governments. They
have constitutions
derived from the
people. They
have their own
chief execu-
tives, legisla-
tures, and judi-
ciaries. They

raise revenues;
enact, interpret,

and enforce laws;
put people in jail; and

even impose the death
penalty.
Notwithstanding the sever-

al guarantees enjoyed by the states,
federalism has undeniably atrophied over
time. 

The place of place, for example, is much
attenuated in American politics and govern-
ment. Consider, if nothing else, the fact that
two of nine Supreme Court justices,
Rehnquist and O’Connor, are from Arizona,
and that President Clinton contemplated
appointing a third person from that state,
Bruce Babbitt, without anyone’s objecting to
him on geographic grounds. The time is long
gone when high appointive offices—the cab-
inet, the Court—were allocated to states or
regions. Geography has yielded to gender and
race.

Federally imposed constraints on state
and local governments have proliferated in a
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Notwithstanding

the several guarantees
enjoyed by the states, federalism

has undeniably atrophied over time. 
The place of place, for example, is

much attenuated in American politics
and government. . . .

The time is long gone when high
appointive offices—the cabinet, the
Court—were allocated to states or

regions. Geography has yielded
to gender and race.



variety of forms—preemptions of
several kinds, judicial decrees, direct
legislative regulation, grant-in-aid
conditions—all of which for the past
10 to 15 years have been marching
under the banner of “mandates.”
Federal grants-in-aid to state and
local governments amount to more
than 20 percent of their outlays, and
most come in the relatively restricted
form of categorical grants rather than
more permissive block grants. Hundreds
of congressional statutes impose
obligations on the states in
the fields of health and safe-
ty, transportation, civil
rights, and the environment.

Hundreds of local
school districts operate
under desegregation decrees
of federal courts. As of
1990, 320 state prisons,
about a fourth of the total,
were operating under sweep-
ing court orders applying to
a wide range of policies,
facilities, and personnel
practices. At least 21 states
are under federal judicial
supervision in regard to child welfare
services.

Is Federalism Being
Reinvigorated?

Do the kinds of proposals intro-
duced by the Republican majority in
the 104th Congress represent a rever-
sal of the course of centralization?
The measures for Aid to Families
with Dependent Children (AFDC)
and Medicaid would replace elabo-
rately conditioned categorical grants
with far more permissive block
grants. States would regain much of
the control over eligibility rules and
benefit levels that has been taken
away by 60 years of statutory enact-
ment and judicial interpretation in
AFDC, and by 30 such years in
Medicaid.

The Republican proposals also
enunciate a revised conception of fed-
eral-state relations. In regard to
AFDC, they stipulate that the law
“shall not be interpreted to entitle any
individual or family to assistance,” or
“to require any State to provide assis-
tance to any individual. . . .” In regard

to Medicaid, they would instruct the
Secretary of Health and Human
Services to “act in a cooperative man-
ner with the states.” States would
have a right to challenge in court any
federal penalty that reduced their
grants, while beneficiaries and
providers would be explicitly prohib-
ited from bringing suits against the
states. This repudiates judicial prac-
tices that evolved during the “rights
revolution” of the 1960s and 1970s to
the detriment of state governments.

The changes proposed for these
programs are important and surpris-
ing, but they have not become law.
And if they, or proposals like them,
were to become law, they would still
need to be put into perspective before
they are hailed as recastingintergov-
ernmental relations in the United
States.

Even if such proposalswere some-
day enacted in their entirety,
income support would still be
overwhelmingly a function of the
federal government, which has
largely taken over that function
through the development of Social
Security and Supplemental
Security Income (SSI).

That which would be decentral-
ized, mainly AFDC and Medicaid,
was never fully centralized. AFDC
in particular has long resisted
nationalization and standardiza-
tion. Insofar as nationalization did
take place, much of the change
came from judicial action during
the high tide of the rights revolu-
tion, and was never endorsed by
Congress. Furthermore, for the last

several years AFDC has been
undergoing piecemeal devolution
through the technique of waivers
granted individually to the states
by both the Bush and Clinton
administrations. Welfare reform
may be interpreted as one all-
embracing permanently author-
ized waiver.

If House Republicans in the 104th
Congress, who are in the vanguard
of policy change, have their way,

states will have to fashion
their own programs within a
federally prescribed frame-
work of unusual specificity
and severity. One version of
welfare reform, for example,
would include provisions
denying additional benefits
to mothers who have more
children while on welfare
and denying all benefits to
teenage mothers who have
children out of wedlock.
Another would condition
benefits on work after two
years of welfare receipt,

require specific rates of participa-
tion in work activities by that time,
and limit lifetime benefit receipt to
a five-year maximum. States, thus,
would not be free to offer tradi-
tional programs of cash support
(i.e., support conditioned only on
poverty and family status). Such
rules are hardly consistent with a
strategy of devolution.

More than anything else, it was the
costly outpouring of federal Medi-
caid mandates between 1984 and
1990 that led to today’s heightened
interest in recasting intergovern-
mental relations. Congress repeat-
edly imposed expansions of
Medicaid on the states, and persist-
ed in doing so even after receiving
a bipartisan, near-unanimous plea
from the governors in the summer
of 1989 to observe a moratorium.
This extreme indifference to the
states’ protests provoked an
extreme reaction, culminating in
the governors’ unprecedented will-
ingness to give up federal money in
exchange for freedom from man-
dates. That 30 governors were
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When American federalism was being
constructed, James Madison wrote that the
states would be “subordinately useful.” That
is precisely what they have become, whether
Democrats or Republicans control national
offices. . . . 

With rhetorical homage to the states’
restored sovereignty and the collaboration of
Republican governors, Congress can turn
back to the states functions that have
become political and financial liabilities.



Republican after 1994 contributed
to this unusual development.

When American federalism was
being constructed, James Madison
wrote that the states would be “subor-
dinately useful.” That is precisely
what they have become, whether
Democrats or Republicans control
national offices. Today the states are
useful to conservative Republicans in
Congress who seek to reduce federal
spending. With rhetorical homage to
the states’ restored sovereignty
and the collaboration of
Republican governors, Congress
can turn back to the states func-
tions that have become political
and financial liabilities.

Welfare is thoroughly
unpopular. It has no constituen-
cy. Not even the adult recipients
of AFDC profess to like it.
Medicaid is another matter. At
the very least, the nursing home
industry has a big stake in pre-
serving it. But, at a time when
federal office holders feel compelled
to search for savings, Medicaid’s
rapidly growing costs make it a prime
candidate for reduction, and its shared
nature increases its vulnerability to
cuts.

The Longer Run
Federalism has always meant

that the states were available to per-
form governmental functions that for
one or another reason—constitutional
tradition, lack of supporting political
coalition, lack of will power—
Congress did not claim. What

Congress is doing that is unfamiliar is
giving back what had previously been
centralized. At a time when the nation
is coming to grips with the politics of
retrenchment, Congress is exercising
its historic option of leaving matters
to the states—thereby alleviating its
own burden of making hard financial
and policy choices. In an earlier phase
of national development, Congress
could relieve this burden simply by
inaction. Today, leaving uncomfort-
able choices to the states demands

legislative action, so far has central-
ization advanced in the past 60 years.

I see the current trend as an
adjustment to the exigencies of the
time. It is pragmatic and politically
driven, as changes in intergovernmental
relations generally are. The states are
as much “used” as honored in the
process, but that they are available for
such use testifies to the survival of at
least the form federalism takes in the
United States.

What ensues from the current
effort at devolution will reveal much
about federalism’s political and social

realities. Federalism both presumes
and facilitates differences among the
states. Assuming that the states are
granted more freedom, will policy
differences among them widen, or
will their policies tend to converge?
And if they grow farther apart, will
this be tolerated, or will it be seen as
prima facie evidence of injustice,
requiring a national remedy and thus
recentralization?

Time will tell. As always, legisla-
tion will be but an uncertain first step

toward change. At least in the
short run, states are likely to
continue to do very much
what they are doing right
now. Social institutions have
a great deal of inertia.

Federal and state gov-
ernments have become so
thoroughly interdependent—
and so deeply engaged in the
game of mutual cost-shift-
ing—that it is very hard to
imagine their putting an end
to that game and restoring

anything remotely approaching the
world of separate sovereignties that
arguably existed before the New
Deal. Even block grants, after all, are
still grants, a form of intergovern-
mental relations. Decentralization is
not divorce. The proposed changes
would constitute a partial, tentative
separation—an agreement to be more
apart for a while, for certain purposes.
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I see the current trend as an adjust-
ment to the exigencies of the time. . . .
pragmatic and politically driven. . . . The
states are as much “used” as honored in
the process, but that they are available for
such use testifies to the survival of at least
the form federalism takes in the United
States.
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